SUBSTANCE ABUSE TESTING 329B-2

days or fined not more than $5, OOO or both. [L 1990, ¢ 200, pt of §1 amL 1993, ¢
225, §4]

[§329-69] - -‘Subpoena powers. Subject to the privileges which witnesses
have in the courts of this State, the director of public safety or the director’s
designated subordinateis empowered pursuant to and in accordance with the rules of
court to subpoena witnesses, examine them under oath and require the production-of
books, papers, documents or objects where the director of public safety:-reasonably
believes the information sought:is relevant or material to -enforcement-of this part.
Books; papers; documents, or objects obtained pursuant to exercise of these powers
may be retained by the ‘'director of public-safety or the director’s designate for-a
reasonable period-of time for the purpose of examination, audit, copying; testing, or
photographing. Upon application by ‘the director of public safety, obedience to-the
subpoenas may be enforced by the: circuit-court in' the county where the person
subpoenaed resides-or is found'in the 'same manner as‘a subpoena issued by the clerk
of a mrcmt court.’ {L 1990, ¢ 200, pt of §1 and c 281; §10]

[§329-70] - Forfeiture. Precurs’o"r chemicals that are possessed, transferred,
sold or offered for sale in violation of ‘this part shall be subject to seizure and
forfeiture as provided-in chapter 712A. L 1990, ¢ 200, pt of §1]

PART VIl PRECURSORS TO CONTROLLED SUBSTANCES
§§329-81t0 91 REPEALED. L 1993, ¢ 225, §1.
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Cross References

Diversion program-for chemically dependent nurses,-see chapter 334D.

[§329B-1] Purpose. The purpose of this-chapter is to ensure that appropri-
ate and uniform substance abuse test procedures are employed throughout the State,
to protect the privacy rights of persons tested, and to achieve reliable and accurate
results. {L. 1990, ¢ 236, pt of §1]

§329B-2k Definitions.. - As used in:this*{chapter]:

‘‘Confirmatory test’’ means- a drug:or alcohol test that uses-a method of analy-
sis determined by the director of health.to be reliable in establishing the identity and
quantity of alcohol, drugs, or metabohtes of drugs detected in an initial screemng
test.

“‘Department’’ means the department of health.
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329B-2 HEALTH

‘‘Director’” means the director of health.

“Drug’’ means a controlled substance as defined in chapter 329.

‘‘Medical review officer’” means an individual who has knowledge of sub-
stance abuse disorders and toxicology as determined by the department, and is
appointed by the third party to receive, review, and interpret the results of laboratory
tests requested by the third party. The department may specify through rules the
qualifications of a medical review officer, and any additional responsibilities that
may be required to carry out this chapter. _

‘‘Positive test result’”’ means a finding through confirmatory testing of the
presence of drugs, alcohol, or the metabolites of drugs in the sample tested in the
levels at or above the cutoff levels established by the director. ‘

‘‘Substance abuse test’”” means any testing procedure designed to take and
analyze body fluids or materials from the body for the purpose of measuring:the
amount of drugs, alcohol, or the metabolites of drugs in the sample tested.

‘“Third party’’ means any person, agency, employer or any other entity who
requests substance abuse testing of another person or persons. Unless otherwise
specified, the ‘“‘third party’” shall include the party’s designated staff. [L 1990, ¢ 236,
pt of §1; am L 1992, ¢ 201, §2; am L 1993, c 158, §2]

[§329B-2.5] Exemptions. This chapter does not apply to:

(1) Toxicology tests used in the direct clinical management of patients;

(2) Tests for alcohol under chapter 286 or chapter 291;

(3) Tests made pursuant to subpart C of the Mandatory Guidelines for
Federal Workplace Drug Testing Programs (53 Federal Register 11986);
and

(4) Substance abuse testing of individuals under the supervision or custody of
the judiciary, the department of public safety, the Hawaii paroling
authority, and the office of youth services. However, these state govern-
mental entities shall establish chain of custody procedures which require
that all specimens be sealed and coded in the presence of the individual
being tested and that the individual shall sign an approved form acknowl-
edging that the specimen has been sealed and coded in the individual’s
presence. The procedure shall include a tracking form documenting the
handling and storage of the specimen from collection to final disposition
of the specimen. The individual also shall be afforded the option of a
confirmatory test by a licensed, certified laboratory. The cost of the
confirmatory test shall be paid for by the State; provided that in those
instances where a positive test result is confirmed, the individual shall be
charged with the cost of the confirmation test. Test results shall not
require review by a ‘medical review officer. Positive test results of
substance abuse testing and the availability of a confirmatory test shall be
provided to the individual in writing. A positive test result from a
substance abuse test that fails to meet the requirements of this section
shall not be reported or recorded. [L. 1993, ¢ 158, §1]

[§329B-3] Limitations. No third party shall require, request, or suggest that
any individual submit to a substance abuse test that does not meet all the require-
ments of this chapter except for third parties who are covered by any drug testing
regulation promulgated by the Hawaii department of transportation or the United
States Department of Transportation or any other federal agencies. All costs,
including confirmatory testing costs, shall be paid for by the third party. Nothing in
this chapter shall be construed to preclude the department or any laboratory cer-
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tifying agency approved by the director from -examining the records of laboratories
licensed for substance abuse testing to ascertain compliance with licensure or
certification requirements, or to preclude the administration of breath tests to deter-
mine the alcohol content of the tested individual’s blood for purposes of this chapter.
[L 1990, c 236, pt of §1]

§329B-4 Laboratory requirements. (a) All substance abuse testing per-
formed in the State shall be performed-by a testing laboratory licensed by the
department for that purpose, or certified for substance abuse testing by the Substance
Abuse and Mental Health Services Administration of the United States Department
of Health and Human Services, and approved by the director.

(b) Testing of samples from this State performed in another state shall be
performed only by laboratories certified for substance abuse testing by the Substance
Abuse and Mental Health Services Administration of the United States Department
of Health and Human Services, and approved by the director. No laboratory located
outside of the State shall be licensed by the department to perform substance abuse
testing. '

(c) The director shall adopt rules governing:

(1) Standards for approval and licensure of qualified testing laboratories, and

suspension and revocation of a license;

(2) Qualifications of laboratory personnel;

(3) Body component samples that are appropriate for substance abuse testing;

(4) Selection -of medical review officers determined to be quahﬁed by the
department, and procedures to be followed by medical review officers in
the reception, review, and interpretation of the results of laboratory tests
requested by. a third party;

(5) Procedures for taking samples that -ensure privacy to the individuals
tested and prevent or-detect tampering with the sample;

(6) Methods of analysis and procedures to -ensure reliable testing results,
including standards for initial screening and confirmatory tests; provided
that confirmatory tests for drugs or metabolites of drugs shall utilize a gas
chromatograph with a mass spectrometer detector or other reliable meth-
ods approved by the director;

(7) Cutoff levels of alcohol, drugs, or the metabolites of drugs;

(8) Chain of custody procedures to ensure proper identification, labeling, and
handlmg of the samples to be tested;

(9) Retention and storage procedures and durations to ensure availability of
samples for retesting when necessary;

(10) Establishing fees for licensing of laboratories;

(11) Retention of substance abuse test information by the laboratory; and

(12) Procedures to ensure confidentiality of the substance abuse testmg proce-
dures and substance abuse test information.

(d) No laboratory shall be licensed to perform substance abuse testing in the
State unless the laboratory participates in and continues to demonstrate satisfactory
performance in drug proficiency testing as determined by the director. [L 1990, ¢
236, pt of §1; am L 1993, ¢ 139, §1 and c 158, §3]

Revision the

Subsections redesignated.

[§329B-5] Substance abuse testing procedures and interpretation of lab-
oratory test results. Prior to the collection of any sample for substance abuse
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testing, the individual to be tested shall receive a written statement of the specific
substances to be tested for and a statement that over-the-counter medications or

. prescribed drugs may result in a positive test result. The individual, prior to the
collection of any sample for substance abuse testing, shall receive a medication
disclosure form, approved by the director, to permit the individual to disclose any
over-the-counter medication or prescribed drug that the individual has taken within
the previous thirty days. In accordance with this section, the director shall create in
administrative rules, regulations pertaining to: (1) the qualifications, responsibilities
and licensing of the medical review officer; (2) the use of medication disclosure
forms; (3) the method of transmittal of laboratory test results and any interpretations
of test results to the third party and the tested individual; and (4) the obtaining,
disclosure and confidentiality of substance abuse testing information. No laboratory
may test for any substance not included on the written statement containing the
specific substances to be tested for. [L 1990, ¢ 236, pt of §1]

[§329B-6] Test results. (a) The laboratory report shall include the follow-
ing information and shall be reported in a timely manner:

(1) The type of test conducted;

(2) The test results, which, for each substance tested can be negative due to a
negative screening or confirmatory test result, positive due to a positive
confirmatory test result, or no result due to an unsatisfactory sample or
other reason;

(3) The cutoff level used to distinguish positive and negative samples on both
the initial and confirmatory tests;

(4) The name and address of the laboratory; and

(5) Any additional information provided by the laboratory concerning the
individual’s test.

(b) The indication of a substance below the cutoff level as established by the
director shall be recorded as a negative test result. The laboratory’s report shall not
contain any information indicating the possible presence of a substance below a cut-
off level, as so established.

(¢) Any information concerning a substance abuse test pursuant to this
chapter shall be strictly confidential. Such information shall not be released to
anyone without the informed written consent of the individual tested and shall not be
released or made public upon subpoena or any other method of discovery, except that
information related to a positive test result of an individual shall be disclosed to the
individual, the third party, or the decision maker in a lawsuit, grievance, or other
proceeding initiated by or on behalf of the individual tested and arising from positive
confirmatory test result. Any person who receives or comes into possession of any
information protected under this chapter shall be subject to the same obligation of
confidentiality as the party from whom the information was received.

(d) Failure to adopt or adhere to all the procedures contained in this chapter
shall invalidate the test result and the result may not be reported or otherwise used for
any purpose. [L 1990, ¢ 236, pt of §1]

[§329B-7] Remedies. [(a)] Any person, agency, or entity that wilfully and
knowingly violates any provision of this chapter shall be fined not less than $1,000
but not more than $10,000 for each violation as set by the department, plus
reasonable court costs and attorney’s fees as determined by the court, which penaity
and costs shall be paid to the aggrieved person. This subsection shall not be
construed as limiting the right of any person or persons to recover actual damages.
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(b) In addition to any other enforcement mechanism allowed by law, any
person, agency, or entity that commits, or-proposes to commit, any actin violation of
this chapter may be enjoined therefrom by a court of competent jurisdiction. An
action for injunctive relief under this-subsection may be brought by any aggrieved
person that will fairly and adequately represent the interests of the protected class (L
1990, ¢ 236, pt of §1] . .

[§329B-8] Rulemaklng The department may-adopt rules under chapter 91
necessary to nnplement this chapter [L 1990, ¢ 236 pt of §1] '

[CHAPTER 329C]
IMITATION CONTROLLED SUBSTANCES ACT

SECTION .
329C-1 DEFINITIONS o
329C-2 OFFENSES
329C-3 - FORFEITURE

[§329C -1] Deﬁmtlons Whenever used m thls chapter, unless the context
otherwise requires:

*‘Controlled substance’’ means a substance as defined in section 329 1.

“Distribute’” means the actual, constructive, or attempted transfer, dehvery, or
dispensing to another of an imitation controlied substance.

““Imitation controlled substance’> means a substance that is not a controlled
substance, which by: dosage unit, appearance (including color, shape, size, and
markings), or by representations-made; would lead a reasonable person to ‘believe
that the substance is a controlled substance. In any case when the appeaxance of the
dosage unit is not reasonably sufficient to establish that the substance is an “‘imita-
tion controlled substance’’ (for example in the case of powder or liquid), the court or
authonty concerned shall consider, in addition to all other logically relevant factors,
the followmg factors as related to representations made in determining whether the
substance is an imitation controlled substance .

(1) Statements made by an owner or by anyone else in control of the

substance concerning the nature of the substance, or its use or effect;

(2) Statements. made to the re01p1ent that the substances may be resold for

_inordinate profit;
(3). Whether the substance is packaged in a manner normally used for ﬂhcxt
_controlled substances;

(4) Evasive tactics or actions uuhzed by the owner or person in control of the

substance to -avoid detection by.-law.enforcement authorities;

(5) Prior convictions, if any, of an owner, or anyone in control of the object,

under state or federal law related to controlled substances-or fraud; and

(6) The proximity of the substances to.controlled substances.

‘“Manufacture’’ means the production, preparation, or repackaging; labeling,
or relabeling, of an imitation controlled substance. L 1984, ¢ 222, pt of §1]

[§329C-2] Offenses. (a) No person shall manufacture, distribute, or possess
with intent to distribute, ‘an imitation controlled substance. Any person who vmlates
this subsection shall be guilty of a misdemeanor.

(b) No person eighteen years of age or over shall violate subsection (a) by
distributing an imitation controlled substance to a person under eighteen years of
age. Any person who violates this subsection shall be guilty of a class C felony.
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section is intended to preclude the conviction of any person under section 710-1060
or for any other offense under part V of chapter 710. [L 2000, ¢ 228, pt of §2]

Note
Saving and severability. L 2000, ¢ 228, §§5, 6.

CHAPTER 329B
SUBSTANCE ABUSE TESTING

SECTION
329B-2 DEFINITIONS
329B-3 LIMITATIONS
329B-4 LABORATORY REQUIREMENTS
329B-5 SUBSTANCE ABUSE TESTING PROCEDURES AND INTERPRETATION OF TEST RESULTS
329B-5.5 SUBSTANCE ABUSE ON-SITE SCREENING TESTS, TESTING PROCEDURES, AND
CONFIDENTIALITY

§329B-2 Definitions. As used in this [chapter]:

kKK

«Gubstance abuse on-site screening test” means a portable substance abuse test
that meets the requirements of the United States Food and Drug Administration for
commercial distribution and is approved by the director for such pre-employment
screening.

“Gubstance abuse test” means any testing procedure designed to take and an-
alyze body fluids or materials from the body for the purpose of measuring the amount
of drugs, alcohol, or the metabolites of drugs in the sample tested. The term includes
any substance abuse on-site screening test designed to take and analyze body flu-
ids or materials from the body for the purpose of detecting the presence of drugs,
alcohol, or the metabolites of drugs in the sample tested.

&Rk

[am L 1999, c 206, §2]

Revision Note

Only the definitions added or amended are compiled in this Supplement.

§329B-3 Limitations. No third party shall require, request, or suggest that
any individual submit to a substance abuse test that does not meet all the require-
ments of this chapter except for third parties who are covered by a drug testing reg-
ulation adopted by the department of transportation or the United States Department
of Transportation or any other federal agencies. All costs, including confirmatory
testing costs, shall be paid for by the third party. Nothing in this chapter shall be
construed to preclude the department or any laboratory certifying agency approved
by the director from examining the records of laboratories, including substance abuse
on-site screening locations, licensed for substance abuse testing to ascertain com-
pliance with licensure or certification requirements, or to preclude the administra-
tion of breath tests to determine the alcohol content of the tested individual’s blood
for purposes of this chapter. [L. 1990, ¢ 236, pt of §1; am L 1999, ¢ 206, §3]

§329B-4 Laboratory requirements. (a) All substance abuse testing per-
formed in the State shall be performed by a testing laboratory licensed by the
department for that purpose, or certified for substance abuse testing by the Substance
Abuse and Mental Health Services Administration of the United States Department
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of Health and Human Services, and approved by the director, except as provided i
section 329B-5.5.

kkk

[am L 1999, c 206, §4]

Revision Note

Only the subsection amended is compiled in this Supplement.

§329B-5 Substance abuse testing procedures and interpretation of te:
results. (a) Prior to the collection of any sample for substance abuse testing, tt
individual to be tested shall receive a written statement of the specific substance
to be tested for and a statement that over-the-counter medications or prescribed drug
may result in a positive test result. '

(b) In accordance with this section, the director shall adopt rules pertaining t«

(1) The qualifications, responsibilities, and licensing of the medical revie

officer;

(2) The method of transmittal of laboratory test results and any interpret:

tions of test results to the third party and the tested individual; and

(3) The obtaining, disclosure, and confidentiality of substance abuse testin

information.

(c) No laboratory, including a substance abuse on-site screening locatio;
may test for any substance not included on the written statement containing tt
specific substances to be tested for.

(d) As used in this section, “test results” means laboratory test results or tt
results of substance abuse on-site screening tests. [L. 1990, c 236, pt of §1; am
1999, ¢ 206, §5; am L 2001, ¢ 53, §1]

[§329B-5.5] Substance abuse on-site screening tests, testing procedure
and confidentiality. The substance abuse on-site screening test shall be admini:
tered for pre-employment purposes only according to the instructions of the mam
facturer and this section:

(1) Every employer using a substance abuse on-site screening test for pr

employment screening shall administer the test according to the Unite
States Food and Drug Administration package insert that accompanit
the substance abuse test, and shall adhere to any applicable on-site screel
ing drug test guidelines adopted by the United States Food and Drug A«
ministration. Any on-site screening test shall also be approved by tt
director for such pre-employment screening;

(2) Every employer using a substance abuse on-site screening test for pr
employment screening shall adhere to the rules adopted pursuant to se:
tion 329B-8 pertaining to specimen collection, urine specimen, shippir
of specimens, chain of custody, and confidentiality that may be applici
ble to on-site drug testing;

(3) If a substance abuse on-site screening test obtains a test result that ind
cates the presence of drugs, alcohol, or the metabolites of drugs; and
the test result may be used to deny or deprive a person of employme:
or any benefit, or may otherwise result in an adverse action being take
against the person, then the same sample that produced the test resu
shall be submitted for a confirmatory test to a testing laboratory license
or approved by the department in accordance with this chapter. A pos
tive confirmatory test shall be reviewed by a medical review offic
licensed by the department in accordance with this chapter; and
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(4) The operator who administers the substance abuse on-site screening test
shall have been trained in the use and administering of the on-site screen-
ing test by the manufacturer of the on-site screening test or the manu-
facturer’s designee. [L 1999, c 206, §1]

[CHAPTER 329C]
IMITATION CONTROLLED SUBSTANCES ACT

Cross References

Money laundering, see chapter 708A.

CHAPTER 330
POISONS, SALE OF

SECTION
330-1 DEFINITION OF POISON
330-2 RULES CONCERNING POISONS
330-8 USE OF CERTAIN CHEMICAL SUBSTANCES AS INHALANTS UNLAWFUL

§330-1 Definition of poison. The term “poison” as used in this chapter, in-
cludes any chemical or preparation that has properties that are commonly consid-
ered poisonous or is capable of affecting the human organism in such a way and to
such an extent that its possession, sale, transfer, use, or storage is found by the
department to require regulation for public health and safety. The term “poison”
does not include any drug for which a prescription is required by state or federal
law. [PC 1869, c 88, §2; RL 1925, §1005; am L 1931, ¢ 224, pt of §1; RL 1935,
§1431; RL 1945, §2951; am L 1945, ¢ 139, §1(a); RL 1955, §53-1; am L. Sp 1959
2d, c 1, §19; HRS §330-1; am L 1986, ¢ 179, §5; am L 2001, c 2, §1]

§330-2 Rules concerning poisons. The department of health may adopt
rules concerning poisons and poison containers. [PC 1869, c 88, §1; am L 1872,
¢ 16, §1; RL 1925, §1004; am L 1931, ¢ 224, pt of §1; RL 1935, §1430; RL 1945,
§2952; am L 1945, ¢ 139, §1(b); RL 1955, §53-2; am L Sp 1959 2d, ¢ 1, §19; HRS
§330-2; am L 2001, c 2, §2]

§330-8 Use of certain chemical substances as inhalants unlawful. It shall
be unlawful for any person to use as an inhalant any substance, not a “food” as de-
fined in section 328-1, which substance includes in its composition volatile organic
solvents including amylacetate, trichloroethylene, and acetone or any other chemi-
cal substance, capable of producing upon inhalation any degree of intoxication; pro-
vided that this section shall not apply to any person using as an inhalant any such
chemical substance pursuant to the direction of a physician. [L. 1963, c 115, pt of
§2; Supp, §53-5.5; HRS §330-8; am L 1998, ¢ 11, §18]

[CHAPTER 332D]
POLYBROMINATED DIPHENYL ETHERS

SECTION
332D-1 DEFINITIONS
332D-2 RESTRICTION ON MANUFACTURE OR DISTRIBUTION
332D-3 EXCEPTION
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